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RESPONDENTS:
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DATE OF NOTIFICATIONS: 12/13/2010
LAST RESPONSE RECEIVED: 02/07/2011
DATE ACTIVATED: 02/23/2011

EXPIRATION OF SOL: 10/18 — 11/03/2015

Connecticut Demovratic State Central Commitiee
and Nancy DiNardo, State Chair

Linda McMahon for Senate 2010 and Rob Jentgens,
in his official capacity as treasurer

World Wrestling Entertainment, Inc.

Linda McMahon

Vince McMahon

2 U.S.C. § 434()
2U.S.C. § 441b(a)
2US.C. §441d

11 CFR. §109.20
11 CFR. § 109.21
11 CFR. §110.11

FEC Dumbase

None

This matter involves allegations that World Wrestling Entertainment, Inc. (“WWE") and

its Chief Executive Officer (“CEO”), Vince McMahon (“Mr. McMahon™), made prohibited

corporate in-kind contributions to Connecticut Republican Senate candidate Linda McMahon

(“Mrs. McMahon” or the “Candidate™) and her principal campaign committee, Linda McMahon
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for Senate 2010 and Rob Jentgens, in his official capacity as treasurer (“Committee™). The
complaint alleges that WWE coordinated various expenditures for corporate promotional
that there was any type of coordination between WWE and Mrs. McMahon and the Committee.

As explained below, werecommendthattheCommlssxon 1) find no reason to believe
that World Wrestlizg Entertainment, Inc., Vince McMahon, Linda Mchizhon, and Linda
MtMaEen foe Bonme 2010 and ﬁnb Jentyens, in his oificial capacity as tecasurer, vioiated
2US.C. § 441b(a) by making or aceepting prohihited corpomte in-kind oontributiens in the form
of coordinated expanditures; and 2) dismiss, 2s a matter af prosecutoria! discnetion, violations of
2 U.S.C. §§ 434(f) and 441d stemming from WWE’s failure to disclose or include a disclaimer
on its Make-A-Wish advertisement that qualified as an electioneering communication.
IL FA.QQAL BACKGROUND

WWE is a publicly traded, privately-controlled, sports entertainment corporation dealing
primarily with professional wrestling with major revenue sources also coming from film, music,
product licensing, and direct product sales.! Its corporate headquarters are located in Stamford,
Cammecticut. Ity revenue for fiscal ysur 2010 is reported ts heve been $477.7 illion. Jd Vince
McMahor ix the aurrenrt CEO of WWE and «enis appronimately 88%6 of the tntal voting nowers
of all autstanding shares of WWE. WWE Respense, McMahon Affadavit at § 3. Between 1980
and 2009, Mr. McMahon’s spouse, Linda McMahen, served as the CEO of WWE. Committee
Response at 2.

Linda McMahon was the 2010 Republican nominee for U.S. Senator in Connecticut.
Linda McMahon for Senate 2010 was her principal campaign committee, and Rob Jentgens is
the current treasurer of the Committee. Upon filing a Statement of Candidacy for the 2010




110443036089

31
32

MUR 6439 (McMahon et al)
First General Counsel's Report

Connecticut Senate race on September 16, 2009, Mrs. McMahon resigned as CEO of WWE, and
on November 6, 2009, she resigned from the WWE's Board of Directors. McMahon Affidavit at
9 4. Mrs. McMahon currently owns approximately 1.2% of the outstanding voting shares in
WWE.2 WWE Response, McMahon Affidavitat § 3. The Committee did not report receiving
any contributions from WWE during the primary or general election cycles.
The complaint alleges that the following WWE activities constitute prohibited corporate
in-kind contributicas te Mre. McMahox and her committee:
e In Octdber 2010,WWE launched a public mintions esnpaign called “Stand Up
for WWE?" to respond to what it characterized as inaccurate statements made
about WWE in the aentext of Mrs. McMahon’s political campaign. WWE
fans to use social media cutlets to “correct biased and inaccurate
media reports.” Complaint at 2.
o In conjunctioz with its October 2010 public relations campaign, WWE
spomsored a stitewide televisiun ndvertisement extolling its work with the
Make-A-Wish Foundation. Complainant alleges that the television
advartinement promimently inchaied n likeneas ed’ Linda McMaisnn.
Compiaint at 2.
o WWE's October 30, 2010, “Fan Appreciation Pay” took place in Heztford,
Connecticut. Complainant alleges this event was a “thinly veiled attempt to
rally support for Linda McMahon’s candidacy less than 72 hours before
election day.” Complaint at 3.
o WWE scheduled a taping of its “Smackdowr” Program i che “heart of the
heavily Demoerutic oity of Bridgeport on elestion night.” Complainant
alleges this event was guamd toweards suppressing voter turnout in the highly
Democratic urban area. Complaint at 3. '
Responses were filed an behalf of Mr. McMahon and WWE (“WWE Response™) and
Mrs. McMahon and the Committee (“Committee Response™). Both responses deny any

coordination of the WWE corporate promotional activities and communications. The WWE

2 Mrs. McMahon’s minimal stock ownership does not change any of the conclusions in this Report.
3
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Response includes detailed affidavits from Mr. McMahon and another WWE official, Michelle
Wilson.
L. LEGAL ANALYSIS |

A.  Prohibited Corporate In-Kind Contributions

The complaint alieges that WWE made prohibited corporate in-kind contributions as a
result of coordinating some or all of its Fall 2010 prometional activities and communications
with Mrs. McMahan and the Cammittee. Complainant contends that “Linda McMahon
maintains a close pessemal, familial, and fomnnial comnection to WWE, and ia relying upon the
resources of that company to advanca by campaign ix an appacently ceardinated manmer.”
Complaint at 3. The R-espondems deny that they engaged in any type of coordination or that any
of the communications satisfy the content or conduct prongs of the coordination regulations.
The Committee further contends that WWE’s corporate promotional activities and
communications are not subject to the general coordination provision of 11 C.F.R. § 109.20(b)
because the expenditures were not made for the purpose of influencing a federal election, but
were "bona fide” corporate programs designed to defend WWE and promote its corporate image,
and they were not coordinatéd with Linda McMahon or ber campaign. Commaittee Response at
19.

The Federat Eleotion Caazpaigi Act of 1971, as anmnded (“the Aot”) prohitits
corporations from making contributions from their general treasury funds in connection with any
election of any candidate far federal office. 2 ULS.C. § 441b(a).> Further, na candidate or

political committee may knowingly accept a corporate contribution. /d A coordinated

3 Hawever, the Supreme Canrt concluded in Citizens United that corporations, subject to reparting and disclaimer

requirements, may use their general treasury funds to make independent expenditures and electioneering

communications. Citizens United v. FEC, 558 U.S. __, 130 S.Ct. 876, 913 (2010) WWE did not report making
mdemdulwmsordmmommmmmlo

4
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communication is treated as an in-kind contribution to the candidate, authorized committee, or
political party committee with whom it is coordinated and must be reported as an expenditure
made by that candidate, authorized committee, or political party committee. 2 U.S.C.
§§ 441a(a)(7)(B)(®); 11 C.F.R. § 109.21(b)(1). A communication is coordinated with a
candidate, an authorized committee, a political party committee, or an agent of any of the
foregoing when the communication 1) is paid for, in whole ot part, by a person other than that
candidate, autharized ennmmittee, political party cormmittee, or agrnt, 2) satisfies at least ames of
the comtant ateudarda deseribsd in 11 C.F.R. § 109.21(c),* and 3) sofisfies &t lezet ane of the
conduct standards described in 11 C.F.R. § 109.21(d).’
The content prong can be satisfied by any one of the following types of content:
e A public commun;lcation that is an electioneering communication under
I1CFR §100.29. 11 CFR. § 109.21(c)X1). Au electioneering .
communication is any broadcast, cable, or satellite communication that
refers to 2 clendy identifiad foderal onndidate, ity pohlicly distributed wilisin
60 cays before a generel elextion or 30 days before a primary clection, and
is targeted to the relevant cleatorate. 11 C.F.R. § 100.29.
o A publis communication, as described in 11 C.F.R. § 100.26, that disseminstees,
_distributes, or republishes, in whole or in part, campaign materials prepared by
a candidate or the candidate’s authorized committee, unless the dissemination,

distribution, or republication is excepted under 11 C.F.R. § 109.23(b). 11 CFR.
§ 109.21(c)(2).

4 The Commission recently revised the content standard in 11 C.F.R. § 109.21(c) in response to the D.C. Circuit’s
decision in Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content
prong of the coordinated communications rule. 11 C.F.R. § 109.21(c)5) covers communications that are the
functional equivalent of express advocacy. See Explanation and Justification for Coordinated Communications,

75 Fed. Reg. 55,947 (Sept. 15, 2010). The effective date of the new content standard is December 1, 2010, after the
events at issue in this matter. The new standard would not change the analysis in this Report.

$ Although Complainant alleges coordinution under section 109.21, it is poasible tv luve a coordimmted expenditure
that is not made Tor conmemmicadons. 11 C.F.R § 189.20(b); see also Explanmion and Justi€emyon, Cosrdhated

and tndependent Exgamdeawn, 68 Ved. Reg. 421, 425 (Jan. 3, 2003) (11 C.F.R. § 109.20(b) addwessrx expwaditwins
Mmmm&ﬁrmﬂmh&mamnﬂmﬂuﬁaeﬁﬂ,uﬁnﬂmmmw
party capamittes).
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e A public communication that expressly advocates, as defined by 11 C.F.R.
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§ 100.22, the election er defbut of a clearly idmtified federal sandidate.
11 CFR § 109.21(c)(3).

e A public communication that, in relevant part, refers to a clearly identified

Senate candidete and iz distribuicd withio. the candidute’s jurisdiotion within
90 days of the gensral eleation. 11 CF.R. § 109.21(c)(4).

The conduct prong can be satisfied by one of the following six standards set forth in
11 CF.R. § 189.21(dX1)<(6):

o A commumication created, produced, or distributed at the request or suggestion

of a candidate, authorized committee, or political party committee; or a
communisnaticn sxoated, prodnuned, ar distributad at the suggestion of a persoz
paying for the emmmunication and the candidate, anthorized committee, ar -
political party committee essents ta such suggestion. 11 C.F.R. § 109.21(d)(1).

A commuitication where the candidate, authorized committee, or political party
committee is metterially invoived in decisions regarding 1) the communication’s
content, 2) the intended audience for the communication, 3) the means or mode
of the summunication; 4) tho specific media vtitlet for the senmussicaiun, 5) the
timing or flennency of the commmanicxtion, ar 6) the size ot pumninence of the
printed aommimicetion or the (umtinn by buaadcast, sataiiite, or mble. 1t CF.R.
§ 109.21(d)(2). A ogedidate or mthorizedt commitins’s axtivity risss to the
materiak involvement level anly aftes shnring ranterial “infirematien about plens,
projects, activities, or neads with the person making the communication.” See
Explanation and Justification for Coordinated and Independent Expenditures,

68 Fed. Reg. 421, 434 (January 3, 2003).

A cammunication crouted, produced, er distributed after thone are sne or mere
disonssions abotst tirs communiention tetwoon tho candidate er hitther committue
and the posson paying for the commenigation dering which substantial
information about the candidate’s or political party committee’s campaign plans,
projects, activitiss, ar aeeds it annveynd to the purson paying far the
communicatian, end thet infazmation is mnteria! to the coeation, panductiom, or
distributien of the communication. 11 C.F.R. § 109.21(d)(3).

A communication created, produced, or distributed using the services of a
conmercial vendor who had access to cerwin types of information us a result of
providing se:vicss tv a eandidate, the candidare’s eppcnent, their euthorized
commiifteas, or a politival party cozemimee. 11 C.F.R. § 1D9.210d)(4).

A commmionticn is exxated, praduced, ar distribrited asing the services of a
person wha was an employee or imlepacdent contmetor of a candidate, dm
candirdato’s oppenent, their authosined committees, or a political party cammittoe

6
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during the 120 dayspnorto production of the communication. 11 C.F.R.
§ 109.21(dXS).

e A communication which satisfies the content prong and disseminates, distributes,
or republishes ths cansdidate’s campeign matenbris. 11 C.F.R. § 109.21(d)(6).

As set forth below, it appears that none of the WWE activities meet all three prongs of
the coordinated communication regulations: Although the payment prong is satisfied for each of
the WWZE activities, the content prong appears to be satisZled as to only one of the
communications, the afakn-A-Wiii television advertismmeat. Furtiier, the Responsss fully rebut
the complaint’s speculzative assartions as 2o the conduct prong being satisfied as to any af the
WWE activities,

1. “Stand Up for WWE?” promotional campaign

In October 2010, WWE launched a pl.lblic relations campaign called “Stand Up for
WWE?" to protect its business interests and reputation from the negative media attacks in
connection with Mrs. McMahon's candidacy. WWE Response at 6. WWE states that it posted
numerous videos on its website designed to give a more balanced presentation of WWE, and
used social media networks (YouTube, Faceb;ook, Twitter) to address the issues raised by the
negative attacks drected at WWE. Id at 6, 8-10; see also Exhibits F and N. Complainant
alleges timt “it is ineungoixable that s major, comprehensive, sxd pablic sfiert aimed directly
at thiose news argamizations curvently covering the election was not undertalsen in:coordinatien
with Linde MaMahon’s Senate campaign.” CComplaint at 2. In response, WWE states that M.
McMahon, without the involvement of Mrs. McMahon, asked fans to “join us in responding to
these malicious attacks against our company and you, our viewers.”® WWE Response at 10,
McMahon Affidavit at §] 7-11 and Wilson Affidavit at § 25.

‘Sce!hslinlm, Woddﬁmdmgﬂmmlm Fans Stgnd Up for WWE, Ouseber 18, 2010, avaiishie ar
hitp://corpors : )20 18.jsp (last accessed May 17, 2011).

7
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Respondents assert that much of the content in the “Stand Up for WWE™ promotional
program does not constitute public communications, and the limited amount which would
qualify does not satisfy the content prong of the coordination regulations. Committee Response
at 8; WWE Response at 16. Respondents contend that since most of the promotional activities,
including the web videos, were placed on WWE’s website and other websites at no cost, they are
exé¢émpted from the Commission’s definition of “public commaumication.” 11 C.F.R. § 100.26.
WWE conoudes that a “fow” of the bundreds of “Stand Up for WWE” oummmusications were
plmed on ather webaitea for a fee, and soms of thz web videos were ultimately atsad during
certain telecasts of WWE corparate programming. WWE Response at 16. In particilar, WWE
placed, for a fee, on People.com and TMZ.com, the “Celebrities Discuss Experiencing the Power
of WWE” communication.” While Respom concede that such communications are public
communications, they still do not satisfy the content prong because none of these videos
referenced Mrs. McMahon or another clearly identified federal candidate. Committee Response
at16,n. 13; 11 CF.R. § 109.21(c). Available information indicates that these “Internet only
communications” do not satisfy the content standards pertaining to public communications
because they do not refer to any clearly identified federal candidate. See 11 C.F.R. §§ 100.26,
109.21(c)X(2)-(4); WWE Respouse at 16-17.

Further, available information does mot snggest that the condiuz prang cauld be satisfied
as to any of the “Stand Up for WWE” pramotional materials, including those that qualified as
public communications as a result of being commercially broadcast or placed for a fee on
another website. WWE Response at 18-21. Specifically, WWE states that it created and

produced the videos without any request or suggestion, substantial discussion, or material

cnosE (last accessed May 17, 2011); see aiso WWE Response,
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involvement from Mrs. McMahon, her committee, or any of her agents. McMahon Affidavit at
94 7-10. Further, WWE states that it did not employ any common vendor or individual who was
a salaried employee or independent contractor of the Linda McMahon campaign committee for
the 120 days prior to the production of the communications that comprised the "Stand Up for
WWE" campaign. Id at§11. We have no contrary information. |
2.  “Make-A-Wish” communication

During October 2010, WWE broadcast a state-wide itlevision communication that shows
several images of popular wrestlars who have davotad tima te the Make-A-Wich Foundation, and
also includes a brief image of Mrs. McMahon “greeting a yanng boy in a wheelchair.”®
Complaint at 2; WWE Response at 12-13; see also McMahon Affidavit at §29. The image of
Mu.\McMahon, who was not identified by name, is on the screen for approximately two seconds
of the 32-second advertisement. The commercially broadcast Make-A-Wish communication
appears to be the only WWE 2010 promotional advertisement that contains a likeness of Linda
McMahon. Complaint at 2; WWE Response at 12-13. WWE states that the Make-A-Wish
television advertisement was not part of its “Stand Up for WWE” campaign, but instead was part
of another promotiomal program (“WWE Promotior] Ads”) that had been epproved weeks
before its decision 1o begin the “Stand Up for WWE” cumpaign.’ WWE Response at 12.
Howewnr, WWE states timat the desision to air the “WWE Promotional Ads™ was anather
corpamite xelatiors decisian made as a result of the media scrutiny surrounding Mixs. McMahon’s

candidacy. /d

P98 (last accessed on May 17, 2011).

9 WWE states that this promotional program not only included the Make-A-Wish advertisement, but also included
an advertisement discussing the “Wrestlemania Reading Challenge” and an advertisement featuring female
performers known collectively as the “WWE Divas” explaining why they enjoy working at WWE. See WWE
Response, Exhibits I, J and Exhibit N, tracks 7-9.

9
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Respondents deny that the Make-A-Wish advertisement refers to a clearly identified
federal candidate or constitutes a coordinated communication. Committee Response at 13, 16;
WWE Response at 17. Respondents assert that the very brief image of Mrs. McMahon, in her
capacity as WWE's former CEO, was taken from previously recorded WWE video footage and
did not mention either her name or her candidacy. !> WWE Response at 13, 17. Respondents do
not deny that the other rexquiremments for the electioneering commmication or candidate-reference
content prong standards would be satisfied regarding this adwertisement.

It eppears that see Make-A-Wish advertiseszant maets the centant prang because it
satisfies the definition of an electioneering communicatian and clearly tdentifies a federal
candidate in a public communication that was publicly distributed and targeted te the relevant
electorate within 90 days of the general election.'! 11 C.F.R. § 109.21(c)(1), (4). However, as
explained below, the communication does not satisfy the conduct prong.

The question as to whether the communication satisfies either 11 C.F.R. § 109.21(c)1)
or (4) rests on whether the image of Mrs. McMahon in the advertisement is a reference to clearly
identified federal candidate, as both standards require such a reference. In the electioneering

1° In the alternative, the Committee argues for the retroactive application of the Commission’s new safe harbor for
coxumenelal spmniemivations, whick teok xffest on INeenenin £, 2010. Conmaiites Respeizss s 17; see akvo Fimnl
Rules and Explanation and Justification for Coordinated Communications, 75 Fed. Reg. 55,947 (Sept. 15, 2010).
The safe harbor excludes from the definition of a coordinated communication any public communication in which a
federal candidate is clearly identified only in his or her capacity as the owner or operator of a business that existed
prior th the emudidepy, sa long e the prilis cammatiieasion dess ot pratiote, atteck, suppott, ar oppese ("PASO™)
that candidate or saather cendidsie wha smzls the saran effice, and so long ms the susnmusxieation is canaistont with
other public commumicatiens mmde by ihe husinesg priar to the candidacy. 75 Fed. Reg. at 55,959; see also

11 CF.R. § 109.21(i).

WWE's website contains numerous archived videos of similar types of communications distributed in the past
involving ity work with the Make-A-Wish Foundation. See Hitp://www.wwe.coon. 'WWE relles on these facts and
argues thar becawse the rference does mot PASO Mirs. McMahon, it satisfies the safe harbor’s requirements if it had
been in effeet & the time uf the evmmunication st isses. Hosvewer, sinee the safe harbor was not in efftct et the time
of the advertisemont, it is inapplicable to this matter.

" Thee is no information that the Meke-A-Wish stivestisamont satisfiss the atfier tvo nentaat prong nicadsids,
11 CF.R. § 162.21(e)(2) ant (3), as it does not epntain express advomsey or republish the candidate’s campaigr:
meaterigls, :

10
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communication regulations, the term “refers to a clearly identified candidate” is defined as “the
candidate’s name, nickname, photograph, or drawing appears, or the identity of the candidate is
otherwise apparent through an unambiguous reference such as ‘the President,’ ‘your
Congressman,’ or ‘the incumbent’ or through an unambiguous reference to his or her status as a
candidate such as ‘the Democratic Presidential nominee’ or ‘the Republican candidate for Senate
in the State of Georgia.” 11 C.F.R. § 100.29(b)(2); see also 2 U.S.C. § 43 1(18) and 11 CER.

§ 100.17 (defining “cloarly identified” in the samne or simiiar teems). Here, the Make-A-Wish
adversiscment danz2ains a twn-secand image of Mits. McMahon, se it refars to a cloarly islentifeed
federal candidate.

Both Respondents argue that under the rationale of Advisory Opinion 2004-31 (Darrow),
the Make-A-Wish communication does not contain a reference to a clearly identified federal
candidate, and thus, does not satisfy 11 C.F.R. § 109.21(c)1). The Committee argues that the
incidental reference to Mrs. McMahon's likeness was intended to refer to Mrs. McMahon in her
former capacity as CEO of WWE, and in the context of WWE'’s longstanding relationship with
the Make-A-Wish Foundation.'? Cm Response at 16. It maintains that the
communication does not mention Mrs. McMahon or her opponent’s nanve, her federal candidacy,
or amy other federal candidacy.

The facts considssad by dhe Canrmissinn in reaching ts cenclusic that fise
cammunications in the Darrow AO did not constitute electioneering communications are
different from the present facts in material ways. First, the candidate (Russ Darrcw, Jr.) did not
speak or appear on screen for any of the advertisements. AO 2004-31 at3. Second, another

22 The Committee asserts that the Commission emphasized in Advisory Opinion 2004-31 (Darrow) that it is not
precluded “from miking a determination that the specific facts and circumstances of a particular case indicate that
certain advertisements do not refer to a clearly identified federal candidate and, hence, do not constitute
clontioaering cummsminnticns.” Comsmittee Raspossz at 16; see aizo AO 2004-31 at 4,

11
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individua! (Russ Darrow III) speaks and appears in the advertisements.'® Jd at 3. Third, “Russ
Darrow” was part of the name of all the Russ Darrow Group Dealerships (RDG), and RDG had
worked for a decade to develop it as a brand name for all of its dealerships. Jd Finally, the
Commission concluded that, for the few advertisements that also included a single reference to
“Russ Darrow” rather than the full name of the dealership, these references, taken together with
theuﬂmmhenceshﬂneadvaﬁment&lwnfened&%hushmmﬁtyudm;twﬂm
Candidate.'* Id Based weon thit roascuing, the Comumisgion oumcluded thmt the. wivertisemunts
did eot reffiar to a clearly identifiad fedearal emadidate and thus ware nnt eleotioncaring
emumcamns. Id

Here, Linda McMahon, the Candidate, actually appears on the screen in the

\ advertisement. Second, unlike Darrow, Mrs. McMahon’s name is not part of WWE’s business

name and is not mentioned in the advertisement. We acknowledge that it could be argued that
Linda McMahon’s name and likeness has become synonymous with WWE over her twenty-nine
year tenure as CEO, and, like the Darrow ads, the Make-A-Wish advertisement could be
construed as having a business purpose, i.e., WWE promoting its goodwill in response to media
scrutiny. Neverfheless, we belicve that the facts of Darrow are sufficiently and meieriaily
diffevent that tire 1atiomale of the AO is not applicable to this matter.

Accordingly, we conehide that the Make-A-Wish advertisement appears to constitude i
electivneering communication, and satisfies 11 C.FR. § 109.21(c)(1) because it refers to Mrs.
McMahon, a clearly identified federal candidate, and was broadcast and targeted to the relevant
electorate within 60 days of the general election. Similarly, the advertisement satisfies 11 C.F.R.

13 Russ Darrow II1, not the candidate, had besn fage of the company for over ten years. Id

 The Commission noted that, although the name “Russ Darrow” was used throughout the proposed advertisements,
matt of theas refmences inchade: the full name theough whish a particular dealership doss bminces. Jd

12
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§ 109.21(c)X(4) because it refers to a clearly identified Senate candidate, and there is no dispute
that the communication was publicly distributed within 90 days of the general election in the
candidate’s jurisdiction.

Although the Make-A-Wish advertisement satisfies the content prong, it does not satisfy
any of the conduct prong standards. WWE argues that it wholly produced the corporate
responses without ary request or suggestion, substantial discussion, or material involvement
from Mxs. McMahon, her commitiee, or any of her agonts, snd there is o available information
whish ctotrediots this sxsertinon. WWE Basponre at 18. As to the “material involvement”
mmmm&mmisﬁmhasm&ﬁamdthatcwrﬁnﬁmmmomua
result of family relationships or business relationships between two parties. Id at 19. There is
no available information to suggest that Mrs. McMahon, her committee, or agents shared the
required material information with WWE regarding its corporate promotional programs. The
last two standards of the conduct prong, common vendor and employee/independent contractor,
do not appear to be satisfied either. 11 C.F.R. §§ 109.21(d)(4) and (d)(5). WWE states that it
did not use common vendors nor did it employ any former employee or independent contractor
of the Committee for the duration of tire production or distribution of its corporate response
campaign. Id at 21.

Acanrdingly, we coenlude titat the Maice-A-Wish comommnication dnss not antis€y the
conduct prong and therefore, it is not a coordinated communication under 11 C.F.R. § 109.21.
Because we conclude that the advertisement meets the definition of an electioneering
communication, we address potential reporting and disclaimer violations in Section III.B. below,
and recommend that the Commission dismiss these violations, as a matter of prosecutorial
discretion.
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3. “Fan Appreciation Day” event

On September 30, 2010, WWE issued a news release announcing that it would hold its
first ever “Fan Appreciation Day” in Hartford, Connecticut, on October 30, 2010, three days
before the election. Complaint at 2. When questioned about the timing of the event, WWE
responded that the event was being held to “thank our fans for the support and putting up with
everything that's been said about the company and sticking by us.” Id. (emphasis in original).
Complaiwant contends that the event is “likle more than a thinly-veiled attempt to sally support
for Limda McMahon’s eendidacy lesa than 72 honrs before tiie palls open on Election Day.” Id
at3.

Available information indicates that Mrs. McMahon was not present at the event, it was
not publicly broadcast, and there was no specific reference to her name, her opponent’s name, or
her candidacy.'> WWE Response, Exhibit M; Committee Response, Exhibit 3. Accordingly, it
does not appear that this event would even constitute a public communication or an
electioneering co_mmunicaﬁon or that it would satisfy any of the other content prong standards.

As to the conduct prong, Mr. McMahon, in his sworn affidavit, states that he and his
employees conceived the itlea for the event and made éecisions regarding the scripts, promotion,
and production of the event witliont the iztvolvsment of amyone fromn the Committee. McMahon
Affidavit at 7] 12-15; sae also Wilson Affidavit a¢ ] 8-9. Mir. McMahon further siates that there
was no request or suggestion, material involvement, ar substantial discussion on the part of the
Committee or a former employee/independent contractor with respect to the “Fan Appreciation
Day.” McMahon Affidavit at Y 16-19. There is no available information to contradict these

13 A review of the transcript indicates that Mr. McMahon did encourage the attendees to vote on Election Day and to
feel free to wear a WWE t-shirt. However, it appears that these were general comments made with no references to
a pamular eaxdiidare, nemely, Limia Bniahon, or the Senriarial glexiicn. Id

14
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assertions. Therefore, we conclude that neither the content nor the conduct prong is met with
respect to this event.
4. “Smackdown” episode taping

Complainant contends that WWE scheduled a taping of its “Smackdown” program in
“the heart of the heavily Democratic city of Bridgeport on election night, suggesting an intent to
suppress voter turnout in the area.” '* Complaint at 4. WWE responds that it taped the episode
of one of ifs regular televizion shvwy to dischasye its comtructual obligations. McMuhon
Affidavit at 1§ 20 and 23. I farther gintss thiat the cantent of the show was “apolitical” and was
developed in the normal course of business by WWE employees whe typically write and produce
the program. WWE Response at 11, 17, and McMahon Affidavit at § 22.

TheCommitteeResponsedeniestha_tmypublic communication occurred in connection
with the taping session or that it contained any references to a federal candidate or express
advocacy. Committee Response at 9, 11, and 15. Available information indic.atesthatthe
“Smackdown” episode was recorded in front of a live audience in Bridgeport, Connecticut, on
election night, but was not broadcast umil the Friday aﬁertheelecﬁon,orﬁovemm 5,2010."7
Id at 15. Tlerefore, it eppears that the “Smackdown” tuping would constitute a public
communicatinn on the daw that it was actumlly breadcast, bt mot on tiie duy of tapiag (Election
Day) since theru: was no brosdcast of the epinode on that day. Furthes, there is =0 additionsl
infozmation to mggest thet the episocie taping wauld satisfy any of the cantent or canduct prong
standards.

16 This Report will not discuss the “voter suppression” allegation raised in the complaint since it is beyond the
Commission’s jurisdiction.

i-noy-5 (last accessed May 17, 2011).
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S. Conclusions

Based on the foregoing, we conclude that the “Stand Up for WWE” promotional
activities and communications, the “Fan Appreciation Day,” and the “Smackdown” Program
episode taping do not satisfy the content and conduct prongs of the coordination regulations. We
further conclude that, although the Make-A-Wish communication satisfies the content prong, it
does ot satisiy the conduct prong. Fimally, thére is no availsble information to suggest that amy
of the WWE promotionai sctivities or commmriieations would satisfy the general cwmlnﬂnon
requirements pursuant to 1 C.F.R. § 109.20(b). Respondents have denied that any type of
caardination toak place hetween the parties for any of WWE’s promational activities and
communications. Amhdy,mWMhCmMMﬁMmmonmbﬁm
that World Wrestling Entertainment, Inc., Vince McMahon, Linda McMahon, and Linda
McMahon for Senate 2010 and Rob Jentgens, in his official capacity as treasurer, violated
2U.S.C. § 441b(a) by making or accepung prohibited corporate in-kind contributions in the form
of coordinated expenditures. .

B.  Electioneering Communication

Based on our conclusion that the Make-A-Wish communication constitutes an
electioneering communication, we consider whether this communication is subject to the
disclosure ami diseiitiener requitements of the Act. See 2 U.S.C. §§ 434(f) and 441d. The Act
cost, in the aggregate, more than $10,000 during the calendar year, must comply with the
existing disclosure requirements for electioneering communications. 2 U.S.C. §§ 434(f)(1) and
(2). While we do not have specific information regarding the cost of the communication, it
would be reasonable to conclude that the cost of the communication exceeded $10,000 since

16
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WWE admits it aired the communication “throughout the month of October 2010.” See
McMahon Affidavit at § 29. Therefore, it appears that the Make-A-Wish communication is an
electioneering communication subject to the disclosure requirements. WWE failed to report the
Make-A-Wish communication as an electioneering communication and is, therefore, in violation
of 2 U.S.C. § 434(f).

Electiomeering communications are also subject to disclaimer requirements. 2 U.S.C.
§ 441d(a). For radio and television comnmuications mot authurised by a cunkidate or his
campaign commiftee, the dimininser must identify who paid for the mansage, stata thn it vas nat
authorized by any candidate or candidate’s committes, and list the permanent street address,
telephone number, or World Wide Wc;b address of the person who paid for the communication.
2US.C. § 441d(d)(2); 11 C.F.R. § 110.11(b)(3). In addition, the communication must include
an audio statement, conveyed by an unobscured full-screen view of the person making the
statement, informing the listener of the person responsible for the content of the communication.
11 CF.R. § 110.11(c)(4)(i)(ii). Further, the contents of the audio statement must also appear in
clearly readable writing at the end of the communication. 11 C.F.R. § 110.11(c)(4)(iii). While
the advertisenrent contains WWE'’s logo and mentions WWE and its relationship with the Make-
A-Wish Foundation, we evnciude that it doey not corzply with the specific disclaimer
requiremarts for communicatians not authorized by a ogndirlate oz candidate’s committae.'®
Accordingly, WWE has violated 2 U.S.C. § 441d with respect to its Make-A-Wish electiancering
communication.

Despite the foregoing conclusions, the fact remains that Mrs. McMahon’s image
represents a very small portion (2 seconds) of the overall communication. Accordingly, we
recommend that the Commission dismiss, as a matter of prosecutorial discretion, WWE's

18 See http://www.youtube com/watch?v=87findsZbPOg (last accessed on May 17, 2011).
17
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violations of 2 U.S.C. §§ 434(f) and 441d relating to its failure to disclose or include a disclaimer

on its Make-A-Wish electioneering communication. See Heckler v. Chaney, 470 U.S. 821, 831

(1985).

IV. ATIONS

L.

Find no reason to believe that World Wrestling Entertainment, Inc., Vince
McMahon, Linda McMahon, and Linda McMahon for Senate 2010 and Rob
Jentgens, in his cfficial capacity as treasurer, violated 2 U.S.C. § 441b(a) by
making or acoepting prohibited comporete in-kind centributions in the form of

Dismiss, as a matter of prosecutorial discretion, violations by World Wrestling
Entertainment, Inc. of 2 U.S.C. §§ 434(f) and 441d relating to its failure to
disclose or include a disclaimer on its Make-A-Wish electioneering
communication.

Approve the attached Factual and Legal Analyses.

Approve the appropriate letters.

Acting General Counsel

SESIL LGl S

Stephen A. Gura -
Deputy Associate Counsel
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